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BACKGROUND TO RECOMMENDATION 84 
   

1. The present state of the law provides that an Order for Custody may be modified by the Court at 

any time, upon the Court’s determination that the best interest of a child will be served by the 

modification. 

2. The law as at present is an outgrowth of the Supreme Court’s pronouncements in the matter of 

Karis v. Karis, 518 Pa. 601; 544 A.2d 1328 (1988) and its progeny, holding that a petition for 

modification of custody requires the Court to inquire into the best interest of the child regardless 

of whether a substantial change in circumstances has been shown. Orders for Custody may be 

modified at any time when warranted by the best interest of the child. 

3. The above-cited case specifically overruled contrary prior law, and the Superior Court’s 

decision in Karis v. Karis, 353 Pa. Super. 561, 510 A.2d 804 (1986)(reversed), which required 

that as a matter of law the party contesting an existing custody order must establish substantial 

change of circumstances before the trial court may consider the petition. 

4. Recommendation 84 would supersede the Supreme Court’s decision, and mandate that material 

and substantial change in circumstances be alleged in a petition for modification in order to 

obtain a hearing, with proof of the material and substantial change before an existing Order for 

custody may be modified.    

 
REASONING AND OPINION  

 
5. The Supreme Court’s pronouncement that the best interest of the child is to be the trial court’s 

focus and foundation was a sound ruling when issued, and remains so to this day. 

6. The creation of a “material and substantial change of circumstances” barrier to court oversight 

of a family’s custody issues will negatively impact children by denying the benefit of a judicial 

evaluation of a child’s present circumstances to insure that those circumstances serve the child’s 

best interest, irrespective of whether a change has occurred or is substantial and material. 

7. The mandate of the law that a child’s best interest be served by any Order of Court is a 

cherished touchtone of child custody law and serves to balance competing interests: the interests 



of children to judicial oversight of their circumstances; the interests of litigating parents in 

access to the Courts; and the guarding of children and Court calendars from frivolous or abusive 

litigation. 

8. The Family Law Section considers that the proposed methodology of Recommendation 84 will 

still require extensive court hearings, in order for the trier of fact to determine whether or not a 

material and substantial change in circumstances has occurred; the focus of the court’s initial 

inquiry would be altered by the proposed Rule, but the proposed change will not reduce the 

frequency of litigation or the extent thereof.  

9. The Family Law Section recognizes the concerns of the Rules Committee, (see proposed 

Explanatory Comment-2006 to Rule 1915.13-1), that frivolous litigation and successive court 

appearances can in certain cases be burdensome to the family and children, but the experience 

of the active practitioners of the Family Law Section is that the number of cases of abuse are 

greatly exceeded by the cases wherein “best interest” access to the Courts enhances the stability 

and welfare of the children. 

10. The Family Law Section considers that the Pennsylvania Supreme Court was fully aware and 

specifically contemplated the concerns of the Procedural Rules Committee: 

Furthermore, though we share the concern over the possibility of spurious petitions for 
modification… we must be mindful of the dynamism of the process of growth and 
maturity of children as well as the circumstances of their parents’ lives, where the only 
constant is change. These are factors which may require continuing review of the best 
interests of the child, and demand a degree of flexibility such as would allow the Court 
the discretion to make necessary changes where the best interest of the child require 
such. Childhood is a small stretch of time in which events and changes can alter life to 
its last day. Courts must remain vigilant, patient, and perhaps even indulgent to such 
deep human needs. Because we cannot undo the past we must be more careful of the 
present, all too soon in the life of a child, to be the past.  Karis v. Karis, 544 A.2d 1328 
at 1331 (1988) 

11. The Supreme Court has had significant opportunity in many cases since the Karis decision to 

overturn its ruling, but has consistently declined to do so, properly providing ready access to the 

legal system whenever the best interest of children will be secured thereby.  The Family Law 

Section of the Philadelphia Bar Association supports that decision, and opposes 

Recommendation 84. 
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